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Form 604 
Corporations Act 2001 

Section 671B 

Notice of change of interests of substantial holder 
 
 

To  Company Name/Scheme PERILYA LIMITED 

ACN/ARSN 009 193 695 

 
 
1. Details of substantial holder (1) 

Name ZHONGJIN LINGNAN MINING (HK) COMPANY LIMITED 

ACN/ARSN (if applicable)       

 
 
There was a change in the interests of the 
substantial holder on 22/12/2009 

The previous notice was given to the company on 10/02/2009 

The previous notice was dated 10/02/2009 

 
 
2. Previous and present voting power 

The total number of votes attached to all the voting shares in the company or voting interests in the scheme that the substantial holder or 
an associate (2) had a relevant interest (3) in when last required, and when now required, to give a substantial holding notice to the 
company or scheme, are as follows:  

Class of securities (4)  Previous notice Present notice  

 Person’s votes Voting power (5) Person’s votes Voting power (5) 
fully paid ordinary 
shares 197,672,000 50.1% 273,557,884 52.0% 

                              

 
 

3. Changes in relevant interests  

Particulars of each change in, or change in the nature of, a relevant interest of the substantial holder or an associate in voting securities of 
the company or scheme, since the substantial holder was last required to give a substantial holding notice to the company or scheme are 
as follows: 

Date of 
change  

Person whose 
relevant interest 
changed  

Nature of change (6)  Consideration given 
in relation to change 
(7)  

Class and number 
of securities 
affected  

Person's votes 
affected  

22/12/2009 

Zhongjin 
Lingnan 
Mining (HK) 
Company 
Limited 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Registered 
holder of 
additional 
securities 
acquired 
pursuant to an 
equal access 
rights issue 
offer made by 
Perilya 
Limited on 17 
November 2009 
(the "Rights 
Issue") as to 
65,890,667 
shares and a 
further 
9,995,217 
shares 
pursuant to 
the terms of 
an 
underwriting 

$31,872,071.28 

75,885,884 
fully paid 
ordinary 
shares 

increase of 
1.9% 
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agreement 
dated 16 
November 2009, 
a copy of 
which is 
annexed to 
this notice 
+and marked 
Annexure B 
 

22/12/2009 

Shenzhen 
Zhongjin 
Lingnan 
Nonfemet Co. 
Ltd 
 
 
 
 
 
 
 
 
 

Taken under 
section 
608(3)(b) of 
the 
Corporations 
Act to have a 
relevant 
interest by 
reason of 
having control 
of Zhongjin 
Lingnan Mining 
(HK) Company 
Limited. 

As above As above As above 

22/12/2009 

Each of the 
associates 
of Shenzhen 
Zhongjin 
Lingnan 
Nonfemet Co. 
Ltd 
("Zhongjin 
Associates") 
named in the 
list of 1 
page annexed 
to this 
notice and 
marked 
Annexure "A" 

Relevant 
interest held 
by Shenzhen 
Zhongjin 
Lingnan 
Nonfemet Co. 
Ltd, an 
Associate 
under section 
12(2)(a) of 
the 
Corporations 
Act 2001 
(Cth). 

As above As above As above 

 
 

4. Present relevant interests 

Particulars of each relevant interest of the substantial holder in voting securities after the change are as follows:  

Holder of 
relevant 
interest 

Registered holder 
of securities  

Person entitled to be 
registered as holder 
(8)  

Nature of relevant 
interest (6)  

Class and number 
of securities  

Person's votes  

Zhongjin 
Lingnan 
Mining 
(HK) 
Company 
Limited 

Zhongjin 
Lingnan 
Mining (HK) 
Company 
Limited 

Zhongjin 
Lingnan Mining 
(HK) Company 
Limited 

Registered 
holder of 
securities  

273,557,884 52.0% 

Shenzhen 
Zhongjin 
Lingnan 
Nonfemet 
Co. Ltd 

Zhongjin 
Lingnan 
Mining (HK) 
Company 
Limited 

Zhongjin 
Lingnan Mining 
(HK) Company 
Limited 

Taken under 
section 
608(3)(b) of 
the 
Corporations 
Act to have a 
relevant 
interest by 
reason of 
having control 
of Zhongjin 
Lingnan Mining 
(HK) Company 
Limited. 

as above as above 

Each of 
the 
Zhongjin 
Associates 

Zhongjin 
Lingnan 
Mining (HK) 
Company 
Limited 

Zhongjin 
Lingnan Mining 
(HK) Company 
Limited 

Relevant 
interest held 
by Shenzhen 
Zhongjin 
Lingnan 

as above as above 



604    Page 3 of 4   15 July 2001 

 

 
 

Nonfemet Co. 
Ltd, an 
Associate 
under section 
12(2)(a) of 
the 
Corporations 
Act 2001 
(Cth). 

 
 

5. Changes in association 

The persons who have become associates (2) of, ceased to be associates of, or have changed the nature of their association (9) with, the 
substantial holder in relation to voting interests in the company or scheme are as follows: 

Name and ACN/ARSN (if applicable)  Nature of association  

Shenzhen Zhongjin 
Lingnan Nonfemet Co. Ltd 
Fankou Mine 
 
Shenzhen Zhongjin 
Lingnan Nonfemet Co. Ltd 
Danxia Smelter 
 

Ceased
 
 
 
Ceased 
 
 
 

Shenzhen Zhongjin 
Lingnan Nonfemet Co. Ltd 
Shaoguan Smelter 

Ceased
 
 

 
 

6. Addresses  

The addresses of persons named in this form are as follows: 

Name  Address  

Zhongjin Lingnan Mining 
(HK) Company Limited 
 

18th Floor, Tower Two, Admiralty Centre, Central, Hong Kong
 
 

Shenzhen Zhongjin 
Lingnan Nonfemet Co. Ltd  
 
Each of the Zhongjin 
Associates 

24/F China Nonfemet Building, 6013 Shennan Road, Shenzhen, 
P.R. China 51804012E 
 
As set out in the list of 1 page annexed to this notice and 
marked Annnexure A 

 
 

Signature  

 print name Ling Peng capacity Director 

 sign here  date 05/01/2010 

 
 
 

DIRECTIONS
 

(1)  If there are a number of substantial holders with similar or related relevant interests (eg. a corporation and its related corporations, or the 
manager and trustee of an equity trust), the names could be included in an annexure to the form. If the relevant interests of a group of 
persons are essentially similar, they may be referred to throughout the form as a specifically named group if the membership of each group, 
with the names and addresses of members is clearly set out in paragraph 6 of the form. 

(2)  See the definition of "associate" in section 9 of the Corporations Act 2001.  

(3)  See the definition of "relevant interest" in sections 608 and 671B(7) of the Corporations Act 2001.  

(4)  The voting shares of a company constitute one class unless divided into separate classes.  

(5)  The person's votes divided by the total votes in the body corporate or scheme multiplied by 100.  

(6)  Include details of:  

debra.turner
Ling PENG
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 (a)  any relevant agreement or other circumstances because of which the change in relevant interest occurred. If subsection 671B(4) 
applies, a copy of any document setting out the terms of any relevant agreement, and a statement by the person giving full and 
accurate details of any contract, scheme or arrangement, must accompany this form, together with a written statement certifying this 
contract, scheme or arrangement; and 

 (b)  any qualification of the power of a person to exercise, control the exercise of, or influence the exercise of, the voting powers or 
disposal of the securities to which the relevant interest relates (indicating clearly the particular securities to which the qualification 
applies). 

 See the definition of "relevant agreement" in section 9 of the Corporations Act 2001.  

(7)  Details of the consideration must include any and all benefits, money and other, that any person from whom a relevant interest was acquired 
has, or may, become entitled to receive in relation to that acquisition. Details must be included even if the benefit is conditional on the 
happening or not of a contingency. Details must be included of any benefit paid on behalf of the substantial holder or its associate in relation 
to the acquisitions, even if they are not paid directly to the person from whom the relevant interest was acquired.  

(8)  If the substantial holder is unable to determine the identity of the person (eg. if the relevant interest arises because of an option) write 
"unknown". 

(9)  Give details, if appropriate, of the present association and any change in that association since the last substantial holding notice. 

 



Annexure A 
Perilya Limited ACN 009 193 695 

Zhongjin Associates 
 

This is Annexure A of 1 page referred to in the Form 604 (notice of change of interests of substantial holder) 
signed by me and dated 5 January 2010. 

 
Ling Peng 
Director 
Zhongjin Lingnan Mining (HK) Company Limited 
Date: 5 January 2010 
 

Name of Zhongjin Associate Address of Registered Office 

1. Guangxi Wuxuan Panlong Lead & Zinc Mine 325 Chaoyang Road, Wuxuan County, Guangxi 

2. Nonfemet Transportation and Warehousing 
Shenzhen Co. 

7/F China Nonfemet Bldg, 6013 Shennan Road, 
Shenzhen, P.R. China, 518040 

3. Shum Yip Nonfemet Co. Ltd 18/F, Tower 2, Admiralty Centre, Admiralty, Hong 
Kong 

4. Shenzhen Kangfa Development Co. Jinbi Estate, Luohu District, Shenzhen, 
P.R. China 

5. Nonfemet International (China-Canada-
Japan) Aluminium Co. Ltd 

Bldg 59, Majialong Industrial Area, Nanshan 
District, Shenzhen, P.R. China 

6. Shenzhen Nonfemet Technology Co., Ltd Bldg 12, Fuqiao Industrial Area, Fuyong, Bao’an 
District, Shenzhen, P.R. China 

7. Shenzhen Nonfemet Hi-Power Battery 
Material Co., Ltd 

Bldg 10-11, Fuqiao Industrial Area, Fuyong, 
Bao’an District, Shenzhen, P.R. China 

8. Nonfemet Finance Co., Ltd 20/F China Nonfemet Bldg, 6013 Shennan Road, 
Shenzhen, P.R. China 

9. Tianjin Jinkang Real Estate Development Co. 
Ltd 

Bldg 1-4, Area B, Guiyang Lu, Jili Garden Estate, 
Heping District, Tianjin, P.R. China 

10. Hunan Yongxing Zhongjin Material Co., Ltd Xiaokang Street, Chengguang Zhen, Yongxing 
County, Hunan, P.R. China 

11. Nonfemet Commodities & Futures Agency 
Co., Ltd 

18/F China Nonfemet Bldg, 6013 Shennan Road, 
Shenzhen, P.R. China 

12. Shenzhen Nonfemet Taxi Co. Ltd 16/F Tongye Building, Langang. Xia Mei Lin, 
Futian District, Shenzhen, P.R. China, 518000 

13. Shaoguan Nonfemet Construction and 
Installation Co., Ltd 

4/F, Complex Building, East of Fankou, 
Guangshao Road, Zhenjiang District, 
Shaoguang, Guangdong, P.R. China 

14. Renhua Weida Cooperation Development Co. Fankou Mine, Tongtang Town, Renhua County, 
Shangguan, Guangdong，P.R. China 

15. Renhua Fankou Lead and Zinc Project 
Installation Co. 

Fankou Mine, Tongtang Town, Renhua County, 
Shangguan, Guangdong，P.R. China 

16. Shenzhen Nonfemet Advanced Technology 
Co., Ltd 

RM 811-812, 8/F China Nonfemet Bldg, 6013 
Shennan Road, Shenzhen, P.R. China, 518040 
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Date November 2009 

Parties  

1. Perilya Limited (ABN 85 009 193 695) of First Floor, Building E, 661 Newcastle 

Street, Leederville WA 6007 (Perilya). 

2. Zhongjin Lingnan Mining (HK) Company Limited of 18/F, Tower 2, Admiralty 

Centre, Admiralty, Hong Kong (Zhongjin Lingnan).  

Recitals  

A Perilya proposes to make the Entitlement Offer. 

B Zhongjin Lingnan has agreed to be an underwriter of the Entitlement Offer subject 

to the terms and conditions of this Agreement. 

It is agreed as follows. 

1. Definitions and Interpretation 

1.1 Definitions 

The following definitions apply unless the context requires otherwise. 

Accepted Entitlement Securities means those Entitlement Offer Securities the subject of 

Valid Applications by Securityholders. 

Accepted Entitlement Securities Proceeds means the amount which is the Entitlement 

Offer Price multiplied by the number of Accepted Entitlement Securities. 

Accepting Securityholder means a Securityholder who delivers a Valid Application to the 

Registry before 2.00 pm (Perth time) on the Closing Date, accepting all or part of its 

Entitlement.  

Affiliate has the meaning given to that term in Rule 501(b) under the Securities Act and 

also includes, in respect of any person, any other person that directly, or indirectly through 

one or more intermediaries, controls, or is controlled by, or is under common control 

with, such person; and "control" (including the terms "controlled by" and "under common 

control with") means the possession, direct or indirect, of the power to direct or cause the 

direction of the management, policies or activities of a person, whether through the 

ownership of securities, by contract or agency or otherwise. 

Allotment Date means the date specified as such in the Timetable as it may be varied in 

accordance with this Agreement. 

Application Money means the application money delivered by Accepting Securityholders 

to the Registry in respect of a Valid Application. 
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ASIC means the Australian Securities & Investments Commission. 

ASIC Modifications means any waiver, exemption or modification required by Perilya to 

enable it or the Group to conduct the Entitlement Offer as contemplated in this Agreement 

in compliance with the Corporations Act (so modified). 

ASTC means ASX Settlement and Transfer Corporation Pty Limited. 

ASTC Settlement Rules means the Settlement Rules made by ASTC. 

ASX means ASX Limited or the financial market operated by ASX Limited. 

ASX Materials means the Entitlement Offer Cleansing Notice and any announcement or 

material accompanying it given to ASX by Perilya in respect of the Entitlement Offer. 

ASX Waivers means any waivers, confirmations and/or approvals required by Perilya to 

enable it to conduct the Entitlement Offer as contemplated in this Agreement in 

compliance with the Listing Rules (so modified). 

Business Day means a day in Sydney, New South Wales on which: 

(a) ASX is open for trading in securities; and 

(b) banks are open for general banking business. 

CHESS Rules means the ASTC Settlement Rules and the provisions of the Corporations Act 

and Listing Rules concerning the electronic share registration and transfer system as and to 

the extent that they apply to Perilya. 

Claim means any allegation, debt, cause of action, liability, claim, proceeding, suit or 

demand of any nature howsoever arising and whether present or future, fixed or 

unascertained, actual or contingent whether at law, in equity, under statute or otherwise. 

Closing Certificate means a certificate signed by two Directors which certifies to Zhongjin 

Lingnan as at the date of the certificate that:  

(a) Perilya has complied with all obligations on its part to be performed:  

(i) under this Agreement; and 

(ii) in respect of the Entitlement Offer under statute or otherwise;  

(b) none of the events set out in clause 10.1 or 10.2 has occurred; and  

(c) the representations and warranties set out in clause 7.1 are true and correct. 

Closing Date means the date specified as such in the Timetable as it may be varied in 

accordance with this Agreement. 

Completion will occur when all of the Accepted Entitlement Securities and Shortfall 

Securities have been allotted by Perilya in accordance with the Entitlement Offer. 

Constitution means the constitution of Perilya. 

Corporations Act means the Corporations Act 2001 (Cth) as amended by any ASIC 

Modification, or as amended or relieved by any applicable ASIC class order, policy 

statement, practice note or other instrument. 
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Corrective Statement means in respect of an Entitlement Offer Cleansing Notice which is 

Defective, a notice given to ASX in accordance with section 708AA(10) of the Corporations 

Act to correct that Entitlement Offer Cleansing Notice. 

Costs means any costs, charges or expenses. 

Defaulting Investor means any sub-underwriter who, by 10.00 am on the Settlement 

Date, has not paid in full and clear funds the Entitlement Offer Price in respect of each of 

the Shortfall Securities the subject of a sub-underwriting agreement between Zhongjin 

Lingnan and the relevant sub-underwriter. 

Defective means in the case of an Entitlement Offer Cleansing Notice if it is defective 

within the meaning of section 708AA(11) of the Corporations Act. 

Designated Bank Account means an account established by or on behalf of Perilya for 

the purpose of receiving Application Money. 

Despatch Date means the date specified as such in the Timetable as it may be varied in 

accordance with this Agreement. 

Directors means the directors of Perilya. 

Due Diligence Committee means the committee formed by Perilya in connection with 

the Entitlement Offer pursuant to clause 6.2. 

Due Diligence Investigations means the activities referred to in clause 6.1. 

Due Diligence Process Outline means the due diligence process outline in respect of the 

Entitlement Offer adopted by the Due Diligence Committee on 16 November 2009. 

Due Diligence Report means the report of the Due Diligence Committee to the Directors, 

including all legal, accounting, tax and management sign-offs and other annexures. 

Encumbrance means any mortgage, lien, charge, pledge, assignment by way of security, 

security interest, title retention, preferential right or trust arrangement, Claim, covenant, 

profit a prendre, easement or any other security arrangement or any other arrangement 

having the same effect. 

Entitlement means, in respect of a Securityholder, their entitlement to be issued 

Entitlement Offer Securities under the Entitlement Offer. 

Entitlement and Acceptance Form means a personalised entitlement and acceptance 

form for the purpose of the Entitlement Offer. 

Entitlement Offer means the pro rata non-renounceable entitlement offer of Entitlement 

Offer Securities to Securityholders to subscribe at the Entitlement Offer Price for 1 

Entitlement Offer Security for every 3 Securities held by that Securityholder at 5.00 pm 

(Perth time) on the Record Date. 

Entitlement Offer Cleansing Notice means the notice given to ASX by Perilya under 

section 708AA(2)(f) of the Corporations Act as modified by ASIC Class Order 08/35 in 

respect of the Entitlement Offer. 

Entitlement Offer Price means $0.42 per Entitlement Offer Security. 
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Entitlement Offer Proceeds means the amount which is the sum of the Accepted 

Entitlement Securities Proceeds, the Shortfall Securities Proceeds and the Zhongjin 

Lingnan Shortfall Securities Proceeds. 

Entitlement Offer Securities means the Offer Securities offered for issue to 

Securityholders at the Entitlement Offer Price under the Entitlement Offer. 

Excluded Information has the meaning given in clause 7.1(i). 

Excluded Securityholder means each holder of Securities as at 7.00 pm on the Record 

Date with a registered address outside Australia and New Zealand to whom Perilya has 

determined should not receive an offer under the Entitlement Offer in accordance with 

Listing Rule 7.7.1(a) and section 9A(3) of the Corporations Act (as amended by ASIC Class 

Order 08/35). 

Government Agency means any governmental, semi-governmental, administrative, 

judicial or quasi-judicial body, department, commission, authority, tribunal, agency or 

entity. 

Group means Perilya and its Related Bodies Corporate. 

GST means has the same meaning as in the GST Law. 

GST Law has the meaning given to that term in the A New Tax System (Goods and Services 

Tax) Act 1999 (Cth) and any other Act or regulation relating to the imposition or 

administration of GST. 

Indemnified Parties means Zhongjin Lingnan, its Related Bodies Corporate and Affiliates 

and, for each such entity, their directors, officers, employees, agents and advisers. 

A person is Insolvent if: 

(a) it is (or states it is) an insolvent under administration or insolvent (each as defined 

in the Corporations Act); or 

(b) it is in liquidation, in provisional liquidation, under administration or wound up or 

it has had a controller appointed to its property; or it is subject to any 

arrangement, assignment, moratorium or composition, protected from creditors 

under any statute or dissolved (in each case, other than to carry out a 

reconstruction or amalgamation while solvent on terms approved by the other 

parties to this Agreement); or  

(c) an application or order has been made (and in the case of an application, it is not 

stayed, withdrawn or dismissed within 5 days), resolution passed, proposal put 

forward, or any other action taken, in each case in connection with that person, 

which is preparatory to or could result in any of (a) or (b) above; or  

(d) it is taken (under section 459F(1)) to have failed to comply with a statutory 

demand; or  

(e) it is the subject of an event described in section 459C(2)(b) or section 585 (or it 

makes a statement from which another party to this Agreement reasonably deduces 

it is so subject); or  

(f) it is otherwise unable to pay its debts when they fall due; or  
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(g) something having a substantially similar effect to (a) to (f) above happens in 

connection with that person under the law of any jurisdiction. 

Invalid Applications means an Entitlement and Acceptance Form which has been 

delivered to the Registry but which is not a Valid Application for whatever reason. 

Launch Date means the date specified as such in the Timetable as it may be varied in 

accordance with this Agreement. 

Listing Rules means the Listing Rules of ASX, except as waived or modified from time to 

time in respect of Perilya, including under the ASX Waiver. 

Losses means all Claims, demands, damages, losses, costs, expenses and liabilities. 

Management Questionnaire means the written questionnaire in the form agreed by 

Zhongjin Lingnan and Perilya prior to the date of this Agreement to be completed by 

senior management of the Group, as selected by Zhongjin Lingnan, in relation to the 

business and prospects of the Group. 

Offer Document means an offer document issued or published by or on behalf of Perilya 

in respect of the Entitlement Offer to be sent to Securityholders. 

Offer Materials means: 

(a) the Offer Document, any Entitlement and Acceptance Form and any 

supplementary Offer Document;  

(b) the ASX Materials; 

(d) the documents sent to each Excluded Securityholder advising that they may not 

participate in the Entitlement Offer; and 

(g) any other Publication,  

including amendments or updates to any of the above documents. 

Offer Period means the period commencing on the Opening Date and ending at 2.00 pm 

(Perth time) on the Closing Date. 

Offer Securities means the Securities offered under the Entitlement Offer. 

Opening Date means the date specified as such in the Timetable as it may be varied in 

accordance with this Agreement. 

Publication means any announcements, advertisements, media statements, publicity or 

roadshow materials published by Perilya or on its behalf relating to the Entitlement Offer. 

Record Date means the date specified as such in the Timetable as it may be varied in 

accordance with this Agreement. 

Registry means the Perilya registry, Computershare Investor Services Pty Limited. 

Regulation S means Regulation S under the Securities Act. 

Related Body Corporate has the meaning given by section 50 of the Corporations Act. 

Securities means fully paid ordinary shares in the capital of Perilya. 

Securities Act means the U.S. Securities Act of 1933. 
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Securityholders means those persons whose names appear in the register of members of 

Perilya as holders of Securities. 

Services means goods, services, rights, benefits or things. 

Settlement Date means the date specified as such in the Timetable as it may be varied in 

accordance with this Agreement. 

Shortfall Notice means a notice from Perilya to Zhongjin Lingnan specifying the number 

of Shortfall Securities. 

Shortfall Notification Date means the date specified as such in the Timetable as it may 

be varied in accordance with this Agreement. 

Shortfall Securities means, subject to clause 5.10 up to 9,995,217 Offer Securities, 

comprising: 

(a) the Entitlement Offer Securities (if any) for which Valid Applications have not been 

received by the Registry from Securityholders by 2.00 pm (Perth time) on the 

Closing Date, the number of which is specified in the Shortfall Notice; and 

(b) the Offer Securities which would have been offered to the Excluded 

Securityholders if they had been entitled to participate in the Entitlement Offer. 

 Shortfall Securities Proceeds means the amount which is the Entitlement Offer Price 

multiplied by the number of Shortfall Securities. 

Terminate means the termination by Zhongjin Lingnan of all further obligations of 

Zhongjin Lingnan under this Agreement in accordance with clause 3.3, clause 10.1 or 

clause 10.2. 

Timetable means the timetable set out in Schedule 1 as it may be varied under clause 4.1. 

Trading Date means the date specified as such in the Timetable as it may be varied in 

accordance with this Agreement. 

UBS means UBS AG Australia Bank (ABN 47 088 129 613)  

UBS Shortfall Securities means: 

(a) the Entitlement Offer Securities (if any) for which Valid Applications have not been 

received by the Registry from Securityholders by 2.00 pm (Perth time) on the 

Closing Date, the number of which is specified in the Shortfall Notice; and 

(b) the Offer Securities which would have been offered to the Excluded 

Securityholders if they had been entitled to participate in the Entitlement Offer. 

less the Shortfall Securities. 

UBS Underwriting Agreement means an agreement to be entered into between UBS and 

Perilya pursuant to which UBS agrees to underwrite and subscribe for any UBS Shortfall 

Securities; the terms of the agreement to be acceptable to Shenzhen Zhongjin. 

Underwritten Proceeds means the amount which is the sum of the Accepted Entitlement 

Securities Proceeds and the Shortfall Securities Proceeds less the total of the subscription 

proceeds received from Zhongjin Lingnan from its participation as a Securityholder in the 

Entitlement Offer. 



Underwriting Agreement 

 

 
 

 Page 7
 

United States has the meaning given to that term in Rule 902(l) under the Securities Act. 

Valid Application means a duly completed Entitlement and Acceptance Form by a 

Securityholder and payment in full for the Accepted Entitlement Securities in cleared funds 

lodged with the Registry prior to 2.00 pm (Perth time) on the Closing Date. 

Zhongjin Lingnan means Shenzhen Zhongjin Lingnan Nonfemet Co. Ltd and, where the 

context requires, Zhongjin Lingnan Mining (HK) Company Limited, a wholly-owned 

subsidiary of Shenzhen Zhongjin Lingnan Nonfemet Co. Ltd. 

1.2 Interpretation 

Headings are for convenience only and do not affect interpretation.  The following rules 

apply unless the context requires otherwise. 

(a) The singular includes the plural, and the converse also applies. 

(b) A gender includes all genders. 

(c) If a word or phrase is defined, its other grammatical forms have a corresponding 

meaning. 

(d) A reference to a person includes a corporation, trust, partnership, unincorporated 

body or other entity, whether or not it comprises a separate legal entity. 

(e) A reference to a clause, schedule or annexure is a reference to a clause of, or 

schedule or annexure to, this Agreement. 

(f) A reference to an agreement or document (including a reference to this 

Agreement) is to the agreement or document as amended, supplemented, novated 

or replaced, except to the extent prohibited by this Agreement or that other 

agreement or document. 

(g) A reference to writing includes any method of representing or reproducing words, 

figures, drawings or symbols in a visible and tangible form. 

(h) A reference to a party to this Agreement or another agreement or document 

includes the party's successors, permitted substitutes and permitted assigns (and, 

where applicable, the party's legal personal representatives). 

(i) A reference to legislation or to a provision of legislation includes a modification or 

re-enactment of it, a legislative provision substituted for it and a regulation or 

statutory instrument issued under it. 

(j) A reference to conduct includes an omission, statement or undertaking, whether 

or not in writing. 

(k) A reference to an agreement includes any undertaking, deed, agreement and 

legally enforceable arrangement, whether or not in writing, and a reference to a 

document includes an agreement (as so defined) in writing and any certificate, 

notice, instrument and document of any kind. 

(l) A reference to dollars and $ is to Australian currency. 

(m) All references to time are to Sydney time unless stated to be Perth time. 
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(n) Mentioning anything after includes, including, for example, or similar expressions, 

does not limit what else might be included. 

(o) Nothing in this Agreement is to be interpreted against a party solely on the ground 

that the party put forward this Agreement or a relevant part of it. 

(p) A reference to a party using or obligation on a party to use its best endeavours or 

reasonable endeavours does not oblige that party to: 

(i) pay money: 

(A) in the form of an inducement or consideration to a third party to 

procure something (other than the payment of immaterial 

expenses or costs, including costs of advisers, to procure the 

relevant thing); or 

(B) in circumstances that are commercially onerous or unreasonable in 

the context of this Agreement; 

(ii) provide other valuable consideration to or for the benefit of any person; or 

(iii) agree to commercially onerous or unreasonable conditions. 

(q) A reference to "applicable law" includes all laws and regulations of jurisdictions 

applicable to the Entitlement Offer, a Group member or other entities, as the case 

may be (including the Corporations Act and any other laws and regulations of 

jurisdictions outside Australia), and statutes, regulations, rules, policies, directives, 

orders or requirements of any Government Agency, including the Listing Rules and 

ASTC Settlement Rules except to the extent compliance is modified, waived or 

exempted in favour of a person in the relevant circumstances. 

1.3 Consents or approvals 

If the doing of any act, matter or thing under this Agreement is dependent on the consent 

or approval of a party or is within the discretion of a party, the consent or approval may be 

given or the discretion may be exercised conditionally or unconditionally or withheld by 

the party in its absolute discretion unless expressly provided otherwise. 

1.4 Success of the Entitlement Offer 

For the purposes of this Agreement, the effect of any matter on the success of the 

Entitlement Offer is determined by assessing the likely effect of that matter on a decision of 

an investor to invest in the Offer Securities as if that decision to invest were made after the 

occurrence of that matter and not by considering the number and extent of applications 

received before the occurrence of that matter. 

2. Appointment of Zhongjin Lingnan 

2.1 Appointment 

Perilya appoints Zhongjin Lingnan as an underwriter of the Entitlement Offer and Zhongjin 

Lingnan accepts that appointment on the terms and conditions of this Agreement. 
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2.2 Agreement to underwrite 

Zhongjin Lingnan agrees to underwrite subscriptions for Offer Securities under the 

Entitlement Offer on the terms and conditions of this Agreement. 

3. Conditions 

3.1 Conditions precedent 

The operation of this Agreement (except for clauses 3, 6, 7.1(a) to (f), 7.2(a) to (d), 7.3, 

7.4, 7.5, 8, 9.2, 9.3 and 10 to 28 (which are of immediate force and effect (Effective 

Provisions)) is conditional upon:  

(a) (Management Questionnaire) the Management Questionnaire being completed 

to the satisfaction of Zhongjin Lingnan and delivered to Zhongjin Lingnan prior to 

the Launch Date; 

(b) (ASX Waivers and ASIC Modifications) Perilya obtaining before 7.00 am on the 

Launch Date all ASX Waivers and ASIC Modifications; 

(c) (ASX Materials and Offer Document) Perilya releasing the ASX Materials and the 

Offer Document (both in a form and content acceptable to Zhongjin Lingnan) to 

the ASX by no later than 7.00 am on the Launch Date; 

(d) (Entitlement Offer Cleansing Notice) Perilya giving ASX the Entitlement Offer 

Cleansing Notice before 7.00 am on the Launch Date; 

(e) (Due Diligence Committee Report) Zhongjin Lingnan receiving on or before 

5.00 am on the Launch Date a copy of the Due Diligence Report contemplated by 

the Due Diligence Process Outline, which is also to be addressed to, and expressed 

to be for the benefit of, each of the members of the Due Diligence Committee and 

Zhongjin Lingnan and their representatives and signed by each member of the Due 

Diligence Committee; 

(f) (Australian legal opinion) Zhongjin Lingnan receiving on or before 5.00 am on 

the Launch Date a copy of an Australian legal opinion in relation to the Entitlement 

Offer (in a form and content acceptable to Zhongjin Lingnan) from the Australian 

legal advisers to Perilya, which may be addressed to Perilya but must be expressed 

to be for the benefit of Zhongjin Lingnan; and 

(g) (UBS Underwriting Agreement) each of Perilya and UBS execute the UBS 

Underwriting Agreement. 

3.2 Conditions precedent to underwriting the Entitlement Offer 

The obligations of Zhongjin Lingnan under clause 5.13 to underwrite the Entitlement Offer 

are conditional on: 

(a) (satisfaction of clause 3.1 conditions) satisfaction or waiver in writing of each of 

the conditions precedent in clause 3.1 by the relevant date for satisfaction referred 

to in the relevant condition precedent; 
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(b) (China regulatory approvals) Zhongjin Lingnan obtaining all waivers, consents, 

approvals, orders and authorisations of, and notices, reports and filings with, any 

Government Agency (including the Chinese National Development and Reform 

Commission) necessary for Zhongjin Lingnan to submit a Valid Application for, and 

to subscribe for, their full Entitlement to Entitlement Offer Securities; 

(c)  (Certificate) Zhongjin Lingnan receiving a Closing Certificate by 10.00 am on the 

Shortfall Notification Date; 

(d) (Certificate) Zhongjin Lingnan receiving a Closing Certificate by 10.00 am on the 

Settlement Date; and 

(e) (Official quotation) ASX not indicating that it will not grant permission for the 

official quotation of the Entitlement Offer Securities on or before 10.00 am on the 

Settlement Date. 

3.3 Best endeavours 

Perilya must use its best endeavours to procure that each of the conditions precedent in 

clauses 3.1 and 3.2 is satisfied by the relevant time for satisfaction referred to in that 

condition precedent. 

3.4 Benefit 

The conditions precedent in clauses 3.1 and 3.2 are for the benefit of Zhongjin Lingnan 

and may only be waived by Zhongjin Lingnan. 

3.5 Notice 

Perilya must notify Zhongjin Lingnan: 

(a) when any condition precedent in clause 3.1 or 3.2 is satisfied; and 

(b) if any condition precedent in clause 3.1 or 3.2 is not satisfied, or becomes 

incapable of satisfaction, by the relevant time for satisfaction referred to in that 

condition precedent, 

as soon as practicable after becoming aware of that matter. 

3.6 Conditions not satisfied 

If any of the conditions precedent in clauses 3.1 or 3.2 are not satisfied by their respective 

deadlines or waived by Zhongjin Lingnan: 

(a) in the case of a condition precedent in clause 3.1, this Agreement (except for the 

Effective Provisions) will not come into force or effect; and 

(b) in the case of a condition precedent in clause 3.2, Zhongjin Lingnan (in its 

absolute and unfettered discretion) may Terminate this Agreement by notice in 

writing to Perilya, 

and neither party will have any claim against the other, except to the extent that any claim 

has accrued at the time of the relevant deadline. 
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3.7 Waiver 

Zhongjin Lingnan alone may waive any or all of the conditions referred to in clause 3.1 or 

clause 3.2 by giving notice to Perilya to that effect. 

4. Conduct of the Entitlement Offer 

4.1 Conduct 

Perilya must conduct the Entitlement Offer in accordance with the Timetable (unless 

Zhongjin Lingnan consents to a variation), its Constitution, the Listing Rules, the ASX 

Waivers, the ASIC Modifications, the Corporations Act and any other applicable laws.  

4.2 Consultation 

(a) Perilya and Zhongjin Lingnan will consult together with respect to material public 

releases concerning the Entitlement Offer prior to the Settlement Date and, subject 

to clause 4.3(b), no party will make any material public statement concerning the 

Entitlement Offer without the prior written consent of the other, such consent not 

to be unreasonably withheld or delayed. 

(b) Where Perilya is required by the Corporations Act, the Listing Rules or any other 

applicable law to make an announcement in relation to the Entitlement Offer, its 

progress, the results of the Entitlement Offer or the business of the Group, Perilya 

must use its best endeavours to consult with, and take into account the comments 

of, Zhongjin Lingnan as to the form, content and timing of that announcement 

prior to making that announcement. 

5. Entitlement Offer 

5.1 Securityholders 

Perilya must not later than 10.00 am on the third Business Day following the Record Date, 

give to Zhongjin Lingnan full details of all Security holdings as at 7.00 pm on the Record 

Date. 

5.2 Reliance on information 

Zhongjin Lingnan may rely on information provided by or on behalf of Perilya in 

connection with managing the Entitlement Offer and will not be in breach of this 

Agreement in so relying. 

5.3 Excluded Securityholders 

Perilya must give the required notification to Excluded Securityholders in accordance with 

section 9A of the Corporations Act (as modified by ASIC Class Order CO 08/35) and Listing 

Rule 7.7. 

5.4 Launch Date 

By 10.00 am on the Launch Date, Perilya must release or give to ASX: 
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(a) the ASX Materials; and 

(b) the Offer Document. 

5.5 Offer Document 

Perilya must provide such number of printed copies of the Offer Document and an 

electronic copy as Zhongjin Lingnan may reasonably request. 

5.6 Despatch of Offer Document 

On or before the Despatch Date, Perilya must send a copy of the Offer Document and an 

Entitlement and Acceptance Form to each Securityholder. 

5.7 Registry 

Perilya must ensure that the Registry: 

(a) receives the Entitlement and Acceptance Forms from Securityholders and the 

Application Money; 

(b) credits the Designated Bank Account on a daily basis during the Offer Period with 

the Application Money received and does not allow any Application Money to be 

withdrawn until after the issue of the Entitlement Offer Securities; 

(c) keeps adequate records of all Entitlement and Acceptance Forms received 

(regardless of whether they are Valid Applications); and 

(d) delivers a final computerised list of Accepting Securityholders under the 

Entitlement Offer to Zhongjin Lingnan on the Business Day after the Closing Date. 

5.8 Valid Applications 

Perilya must accept all Valid Applications for Entitlement Offer Securities which are lodged 

by Accepting Securityholders on or before 2.00 pm (Perth time) on the Closing Date.  

5.9 Particulars of each application 

Perilya must direct the Registry, whenever requested by Zhongjin Lingnan, to notify 

Zhongjin Lingnan of the particulars of each Entitlement and Acceptance Form received and 

the number of Entitlement Offer Securities proposed to be allotted. 

5.10 Review of applications 

On the Business Day after the Closing Date, Perilya must: 

(a) inform Zhongjin Lingnan of the number of Invalid Applications and the grounds 

on which Perilya believes they are not valid and, if so requested, permit Zhongjin 

Lingnan to review those Invalid Applications; and 

(b) in respect of any Invalid Applications which are not Valid Applications only 

because the Application Money has been paid by cheque which has not yet cleared: 

(i) use all reasonable efforts to maximise the clearance of such cheques by 

10.30 am on the Shortfall Notification Date; and  



Underwriting Agreement 

 

 
 

 Page 13
 

(ii) include the Entitlement Offer Securities the subject of those Invalid 

Applications in the Shortfall Securities only if those Invalid Applications 

have not become Valid Applications after complying with sub-paragraph (i) 

above. 

5.11 Shortfall Notice and Closing Certificate 

(a) Not later than 10.00 am on the Shortfall Notification Date, Perilya: 

(i) may give Zhongjin Lingnan a Shortfall Notice; and 

(ii) must give Zhongjin Lingnan a Closing Certificate, whether or not Perilya 

gives Zhongjin Lingnan a Shortfall Notice. 

(b) Not later than 10.00 am on the Settlement Date, Perilya must give Zhongjin 

Lingnan a Closing Certificate, whether or not Perilya gives Zhongjin Lingnan a 

Shortfall Notice.  

5.12 Dishonoured cheques 

If Perilya elects to issue any Offer Securities under an application (which was lodged by 

2.00 pm (Perth time) on the Closing Date) before clearance of the cheque for the 

application money, the application will be taken to be a Valid Application for the purpose 

of determining the number of Shortfall Securities and Zhongjin Lingnan will not be liable 

for the dishonour of the cheque. 

5.13 Subscriptions for Shortfall under the Entitlement Offer 

Not later than 10.30 am on the Settlement Date, Zhongjin Lingnan must: 

(a) subscribe, or procure subscriptions, for the Shortfall Securities; and 

(b) pay, or procure payment to, Perilya of the Entitlement Offer Price in respect of the 

Shortfall Securities, 

unless this Agreement, or the obligations of Zhongjin Lingnan under this 

Agreement, has been Terminated. 

5.14 Allotment 

On the Allotment Date, Perilya must take all necessary and appropriate steps to allot 

contemporaneously: 

(a) the Accepted Entitlement Securities to the Accepting Securityholders; and 

(b) the Shortfall Securities to Zhongjin Lingnan for the Shortfall Securities under 

clause 5.13. 

5.15 Quotation 

Perilya must use all reasonable endeavours to procure that trading in the Accepted 

Entitlement Securities and the Shortfall Securities on ASX is able to occur as from the 

opening of trading on the Trading Date and in accordance with the Offer Document. 
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5.16 Holding statements 

Perilya must despatch new holding statements in respect of the Entitlement Offer 

Securities issued pursuant to the Entitlement Offer in accordance with the Corporations 

Act and the Listing Rules as soon as practicable after the Settlement Date. 

5.17 Defaulting Investors 

On the Settlement Date, Perilya will, if Zhongjin Lingnan so requires, assign to Zhongjin 

Lingnan all contractual rights and recourse it may have (if any) against any Defaulting 

Investor.  If Perilya is unable to assign to Zhongjin Lingnan all of the contractual rights and 

recourse referred to in this clause 5.17, Perilya undertakes that it will assign such rights 

when and to the extent it is legally able to. 

5.18 Liability extinguished  

Upon clause 5.13 being complied with by Zhongjin Lingnan, the liability of Zhongjin 

Lingnan under this Agreement with respect to the underwriting of the Entitlement Offer 

shall cease and be extinguished. 

6. Due Diligence Investigations 

6.1 Perilya's responsibilities 

Until Completion, Perilya must: 

(a) make such enquiries as are reasonable; 

(b) exercise due diligence; and 

(c) comply in all material respects with the Due Diligence Process Outline, 

to ensure that there are no omissions from the Offer Materials of required information and 

that the statements included in the Offer Materials are not misleading or deceptive or likely 

to mislead or deceive, and do not become misleading or deceptive or likely to mislead or 

deceive. 

6.2 Due Diligence Committee 

Perilya must establish a Due Diligence Committee to assist in complying with its 

obligations under clause 6.1. 

6.3 Due Diligence Report 

Perilya must provide Zhongjin Lingnan with full and free access to, and on request, copies 

of, the Due Diligence Report and all materials and documents used or created in 

connection with the Due Diligence Investigations, on receipt of reasonable notice from 

Zhongjin Lingnan, and must maintain those materials and documents for at least six years 

from the Settlement Date for that purpose.  

6.4 Access to premises, books and records 

Perilya agrees to allow Zhongjin Lingnan and its officers and advisers full and free access to 

the premises, books and records of Perilya at all reasonable times: 
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(a) before the Settlement Date; or 

(b) during any actual or threatened regulatory enquiry or litigation proceedings in 

relation to the Entitlement Offer, 

to enable Zhongjin Lingnan to obtain any information about the Group and any matters 

which Zhongjin Lingnan reasonably requires in relation to the Entitlement Offer.  Perilya 

must provide any information, assistance and facilities which Zhongjin Lingnan reasonably 

requires for those purposes. 

6.5 Supplementary Cleansing Notice 

If Perilya forms the view or becomes aware: 

(a) that the issue of any Offer Materials, did or may constitute conduct by a person 

which is misleading or deceptive or likely to mislead or deceive (whether by reason 

of statements included in, or omissions from, those Offer Materials); 

(b) that any information which was Excluded Information at the time of release of the 

Entitlement Offer Cleansing Notice was omitted from that Entitlement Offer 

Cleansing Notice; 

(c) of any matter that would cause the Entitlement Offer Cleansing Notice to be 

Defective; 

(d) of any information that is Excluded Information for the purposes of section 

708AA(8) of the Corporations Act that would need to be included in a notice under 

section 708AA(2)(f) if such a notice had been given at that time where that 

information was not included in the Entitlement Offer Cleansing Notice released 

on the Launch Date or has not otherwise been provided to ASX; or 

(e) of a material change to the potential effect the issue of the Offer Securities 

pursuant to the Entitlement Offer will have on control of Perilya or to the 

consequences of that effect,  

Perilya must immediately notify Zhongjin Lingnan of that information or matter and must 

as soon as practicable, if requested by Zhongjin Lingnan, take such corrective action as 

Zhongjin Lingnan considers appropriate, including by making an appropriate 

announcement to ASX in a form approved by Zhongjin Lingnan and, as soon as 

practicable, if required, give a correcting notice under subsection 708AA(10) to ASX in a 

form approved by Zhongjin Lingnan.  Any such approval is provided without prejudice to 

the rights of Zhongjin Lingnan to Terminate. 

6.6 Legal professional privilege 

If the provision of any access, information, assistance or facilities contemplated by clause 

6.3 or 6.4 would lead to a loss of legal professional privilege, Perilya must notify Zhongjin 

Lingnan of that fact and take all reasonable steps to provide any access, information, 

assistance or facilities in a manner which will not result in a loss of any legal professional 

privilege. 



Underwriting Agreement 

 

 
 

 Page 16
 

7. Representations and warranties  

7.1 Representations and warranties by Perilya 

Perilya represents and warrants to Zhongjin Lingnan that: 

(a) (incorporation) it is a corporation as that expression is defined in the 

Corporations Act having limited liability, incorporated and validly existing under 

the Corporations Act; 

(b) (power) it has power to enter into and comply with all of the terms and conditions 

of this Agreement; 

(c) (authorisations) all approvals and authorisations that may be required to permit it 

to enter into this Agreement and to perform this Agreement in accordance with its 

terms have been obtained and remain valid and subsisting;  

(d) (validity of obligations) this Agreement constitutes legal, valid and binding 

obligations, enforceable against it in accordance with its terms;  

(e) (true copy of Constitution) the copy of the Constitution previously provided to 

Zhongjin Lingnan by Perilya is true, correct, up-to-date and complete; 

(f) (no breach) it is not in material breach of any provision of: 

(i) the Corporations Act and any ASIC Modifications;  

(ii) any other applicable law or regulatory requirement; 

(iii) the Listing Rules and any ASX Waivers; 

(iv) its Constitution; 

(v) any legally binding requirement of ASIC or ASX; or 

(vi) any other applicable laws in any jurisdiction where the Entitlement Offer is 

being made, 

and has procedures in place to ensure continued compliance with those 

provisions; 

(g) (Offer Securities) the Offer Securities will from their date of issue be fully paid, be 

validly issued and be free from all Encumbrances and rank equally in all respects, 

including future distributions payable, with other Securities; 

(h) (disclosure) all information whether verbal or written (including the Management 

Questionnaire and any other information in response to due diligence 

investigations carried out by Zhongjin Lingnan) provided or to be provided by it or 

any of its directors, employees, advisers or agents to Zhongjin Lingnan or its 

employees, advisers or agents was, or is, true and correct and not misleading or 

deceptive in any material respect whether by omission or otherwise and the Offer 

Materials (when taken together with Perilya's periodic and continuous disclosure 

filings with ASX or ASIC) contain all information material to the making of an 

informed investment decision in relation to the Offer Securities.  The information 

disclosed in Perilya's periodic and continuous disclosure filings with ASX or ASIC is 
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not, and Perilya is not aware that the information included on its website was or is, 

misleading or deceptive, contained or contains any omissions or involved or 

involves conduct that is misleading or deceptive; 

(i) (no inside information) other than the Entitlement Offer and information 

contained in the drafts of the Offer Document and the ASX Materials provided to 

Zhongjin Lingnan immediately prior to execution of this Agreement, it is not aware 

of any information that is not generally available at the date of this Agreement 

which, if made generally available, a reasonable person would expect it to have a 

material effect upon the price or value of the Securities or would otherwise be 

required to be disclosed as ‘excluded information’ as defined in subsection 

708AA(8)under subsection 708AA(7)(d) (Excluded Information);  

(j) (due diligence) it has made reasonable enquiries to ensure that there are no 

omissions of Excluded Information or other required information from the Offer 

Document and ASX Materials and that the statements included in the Offer 

Materials and any Publication are true and are not misleading or deceptive or likely 

to mislead or deceive and do not constitute conduct by any person which is 

misleading or deceptive or likely to mislead or deceive; 

(k) (Offer Materials and Publications) the Offer Materials and any Publication: 

(i) do not contain any statements which are misleading or deceptive 

(including without limitation, misleading representations within the 

meaning of sections 728(2) or 769C(1) of the Corporations Act) or likely to 

mislead or deceive; 

(ii) do not omit information or other material required by the Corporations 

Act or the Listing Rules; and 

(iii) otherwise comply with the Corporations Act, the Listing Rules and all other 

applicable laws, including any policy, regulatory guide or class order of 

ASIC as they are relevant to the Entitlement Offer, 

and the issue and distribution of the Offer Materials or a Publication will not 

constitute conduct by any person which is misleading or deceptive or likely to 

mislead or deceive; 

(l) (financial information) the pro-forma historical financial and accounting 

information and financial ratios in the Offer Materials are fully and fairly presented 

and have been prepared on the basis described in the Offer Materials. The pro-

forma historical financial and accounting information and financial ratios have 

been prepared in good faith and in accordance with applicable laws, including the 

recognition, measurement and disclosure principles prescribed by the Australian 

equivalents of International Financial Reporting Standards and other mandatory 

financial reporting requirements in Australia.  The assumptions and adjustments 

used in the preparation of the pro-forma historical financial and accounting 

information and financial ratios are reasonable and appropriate to give effect to the 

transactions and circumstances referred to in the Offer Materials; 
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(m) (internal accounting controls) each Group member maintains a system of 

internal accounting controls sufficient to provide reasonable assurance that: 

(i) transactions are executed in accordance with management's general or 

specific authorisations; 

(ii) transactions are recorded as necessary to permit preparation of financial 

statements in conformity with applicable accounting standards and to 

maintain accountability for assets; 

(iii) access to assets is permitted only in accordance with management's general 

or specific authorisation; and 

(iv) the recorded accountability for assets is compared with the existing assets 

at reasonable intervals and appropriate action is taken with respect to any 

differences; 

(n) (licences and approvals) each Group member holds all authorisations, licences, 

permits, leases, approvals, authorisations, concessions and other consents 

necessary (Approvals):  

(i) for it to conduct each of its businesses in the manner in which those 

businesses have been conducted prior to the date of this Agreement and in 

accordance with all applicable laws; and 

(ii) for the making of the Entitlement Offer and the issue of the Offer 

Securities, 

and all such Approvals are in full force and effect and are not liable to be revoked 

or not renewed; 

(o) (ownership of assets) the Group holds all assets and properties (including 

intellectual property) of any kind or description which are necessary to conduct 

the business of the Group in the manner in which that business has been 

conducted in the period prior to the date of this Agreement; 

(p) (material information) it has provided Zhongjin Lingnan with all information 

which is likely to be material to a decision to subscribe for Offer Securities; 

(q) (Entitlement Offer): 

(i) the ASX Materials and Offer Document will not omit any information 

which is Excluded Information at the time of their release to ASX and 

Perilya is not aware of anything that will result in there being any Excluded 

Information at any time before Completion; and 

(ii) the Entitlement Offer will be a rights issue within the meaning given in 

section 9A of the Corporations Act and will be undertaken in compliance 

with section 708AA as modified by ASIC Class Order 08/35 and for such 

purpose Perilya is not aware of any condition or requirement of such 

provisions that it will not be able to satisfy for the purposes of the 

Entitlement Offer; 
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(r) (Conduct) it has not engaged in conduct that is materially misleading or deceptive 

or is likely to mislead or deceive in connection with the Entitlement Offer; 

(s) (no legal action) Perilya is not engaged in or threatened with any legal action or 

other proceedings which may be material to Perilya or to the Group or in the 

context of the Entitlement Offer and there are no circumstances known or which 

on reasonable enquiry would be known to Perilya that are reasonably likely to give 

rise to any such legal action or other proceedings; 

(t) (Listing) Perilya has not ceased to be admitted to the official list of ASX and 

quotation of the Securities has not been suspended, halted or terminated (other 

than as contemplated in this Agreement) and Perilya is eligible under the Listing 

Rules and other requirements of ASX to remain listed on ASX and the Offer 

Securities will be (subject to ASX approval) eligible under the Listing Rules and 

other requirements of ASX for quotation on ASX and Perilya will not breach the 

Listing Rules in relation to the making of the Entitlement Offer.; 

(u) (no adverse change) Other than as fully set out in Perilya's ASX announcements 

since 30 June 2009 or in the Offer Materials, since 30 June 2009:  

(i) the businesses of Perilya and the Group have been carried on in the 

ordinary and usual course; 

(ii) there has been no change in the assets, total liabilities or financial 

condition or profitability of Perilya or the Group from that set out in the 

reviewed accounts for the full year ending 30 June 2009 except for changes 

in the ordinary course of business none of which individually or in the 

aggregate could reasonably be expected to have a material adverse effect 

on the condition, financial or otherwise, of Perilya or the Group; and 

(iii) the business, assets, liabilities, financial position or prospects of Perilya or 

the Group have not been materially adversely affected by any matter, either 

financial or otherwise; 

(v) (Insolvency) no member of the Group is Insolvent and there is no act which has 

occurred or any omission made which may result in a member of the Group 

becoming Insolvent; 

(w) (ASIC determination) ASIC has not made a determination under section 

708AA(3) of the Corporations Act in respect of Perilya; 

(x) (no on sale restrictions) following the issue of the Offer Securities, each offer for 

sale and each sale of Offer Securities will not be an offer for sale to which section 

707(3) applies so as to require the offeror to prepare and lodge with ASIC a 

prospectus or product disclosure statement in relation to the offer; 

(y) (no member approval) no approval by any holder of Securities is required to 

undertake the Entitlement Offer, or to offer for issue the Offer Securities; and 

(z) (Certificate) the contents of each Closing Certificate given under this Agreement 

will be true and correct and not materially misleading or materially deceptive as at 

the date the relevant Closing Certificate is given. 
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US Warranties by Perilya 

(aa) (no direct issue) Neither Perilya, its Affiliates, nor any person acting on behalf of 

Perilya or any of its Affiliates (other than UBS or its Affiliates or any person acting 

on behalf of any of them, as to whom no representation or warranty is made), has 

arranged for the direct allotment or issue of, and Perilya will not directly allot or 

issue, Accepted Entitlement Securities to any holder of Securities in the United 

States. 

(bb) (no indirect issue) To the best of the knowledge of Perilya (having made all 

reasonable enquiries of Perilya's officers, employees and other persons who could 

reasonably be expected to have relevant information), neither Perilya, its Affiliates, 

nor any person acting on behalf of Perilya or any of its Affiliates (other than UBS or 

its Affiliates or any person acting on behalf of any of them, as to whom no 

representation or warranty is made), has arranged for the indirect allotment or 

issue of, and Perilya will not indirectly allot or issue, Accepted Entitlement 

Securities to any holder of Securities in the United States. 

7.2 Representations and warranties by Zhongjin Lingnan 

Zhongjin Lingnan represents and warrants to Perilya that: 

(a) (incorporation) it is duly incorporated under the laws of the place of its 

incorporation; 

(b) (power) it has power to enter into and comply with all of the terms and conditions 

of this Agreement;  

(c) (authorisations) all approvals and authorisations that may be required to permit it 

to enter into this Agreement and to perform this Agreement in accordance with its 

terms have been obtained and remain valid and subsisting; 

(d) (validity of obligations) this Agreement constitutes legal, valid and binding 

obligations, enforceable against it in accordance with its terms; 

(e) (no registration in the United States) Zhongjin Lingnan understands that the 

Entitlements and the Offer Securities have not been, and will not be, registered 

under the Securities Act; 

7.3 True and correct 

(a) Perilya represents and warrants that each of the representations and warranties 

given by it and set out in clause 7.1 is true and correct in every respect as at the 

date of this Agreement and will be so at all times before Completion. 

(b) Zhongjin Lingnan represents and warrants that each of the representations and 

warranties given by it and set out in clause 7.2 is true and correct in every respect 

as at the date of this Agreement and will be so at all times before Completion. 
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7.4 Independent construction 

Each of the paragraphs of clause 7.1 and clause 7.2 will be construed independently and 

no paragraph or sub-paragraph will be limited by implications arising from any other 

paragraph or sub-paragraph. 

7.5 Reliance 

(a) Perilya acknowledges that Zhongjin Lingnan is entering into this Agreement in 

reliance on the representations and warranties in clause 7.1. 

(b) Zhongjin Lingnan acknowledges that Perilya is entering into this Agreement in 

reliance on the representations and warranties in clause 7.2. 

8. Undertakings  

8.1 Undertakings by Perilya 

Perilya must: 

(a) (compliance) ensure that the Offer Materials and the Entitlement Offer comply 

with all applicable laws, the Listing Rules and the ASX Waivers and ASIC 

Modifications; 

(b) (notice of breach) immediately notify Zhongjin Lingnan of any breach of any 

warranty or undertaking given by it under this Agreement, the occurrence of any 

event as set out in clause 10.1 or 10.2 or the non-satisfaction of any of the 

conditions in clauses 3.1 or 3.2; 

(c) (breach) not, before Completion, commit, be involved in or acquiesce in any 

activity which materially breaches: 

(i) the Corporations Act; 

(ii) any other applicable laws or regulations; 

(iii) the Listing Rules; 

(iv) its Constitution; 

(v) the ASX Waivers or ASIC Modifications; 

(vi) any legally binding requirement of ASIC or ASX; or 

(vii) any other applicable laws in any jurisdiction where the Entitlement Offer is 

being made; 

(d) (Constitution) not, before Completion, vary any term of its Constitution without 

the prior written consent of Zhongjin Lingnan to the terms of the variation; 

(e) (moratorium) not at any time after the date of this Agreement and before the 

expiration of 90 days after the Settlement Date, allot or agree to allot or issue any 

equity securities (as defined in the Listing Rules) or any securities that are 

convertible or exchangeable into such equity securities, without the prior written 

consent of Zhongjin Lingnan other than: 
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(i) an issue of securities by Perilya pursuant to a non-underwritten dividend 

or distribution plan or an employee share plan or issues on conversion or 

exercise of any securities issued pursuant to any such plan; or 

(ii) the conversion of any convertible securities (as defined in the Listing 

Rules) which are on issue at the date of this Agreement; 

(f) (supplementary disclosure) obtain the prior written consent of Zhongjin 

Lingnan to the form and content of, and any material amendments to, any of the 

Offer Materials, such consent not to be unreasonably withheld or delayed; 

(g) (applications) maintain (and permit Zhongjin Lingnan to inspect at any 

reasonable time) accurate records of the receipt of Valid Applications under the 

Entitlement Offer, the banking of Application Moneys, the processing of 

applications and the despatch of holding statements in respect of the Offer 

Securities issued and ensure that any Application Moneys in respect of which 

Entitlement Offer Securities are not issued are duly returned to Securityholders in 

accordance with the Corporations Act; 

(h) (notifications) give notice to Zhongjin Lingnan immediately, and in any case no 

later than one Business Day, after becoming aware of any of the following in 

relation to the Entitlement Offer, the ASX Materials or the Offer Document: 

(i) an application being made by ASIC for an order under Part 9.5; or 

(ii) ASIC commencing any investigation or hearing under Part 3 of the 

Australian Securities and Investments Commission Act 2001 (Cth); 

(i) (conduct of business) ensure that it and each member of the Group will carry on 

its business during the period between the date of this Agreement and the date 

that is 90 days after the Settlement Date in the ordinary course and will not, except 

as disclosed to Zhongjin Lingnan in the Management Questionnaire or as set out in 

the ASX Materials or Offer Document: 

(i) enter into any agreement or commitment which is material in the context 

of Perilya; or  

(ii) dispose, or agree to dispose, of the whole or any material (in the context 

of Perilya) part of its business or property, 

in either case without the prior written consent of Zhongjin Lingnan, which 

consent will not be unreasonably withheld or delayed; (for the purpose of this 

paragraph (i) only, material means any amount greater than US$13,000,000.) 

(j) (communications) promptly provide Zhongjin Lingnan with copies of any 

communication to or from any Government Agency in connection with the 

Entitlement Offer; 

(k) (applications to Government Agency) provide Zhongjin Lingnan with a draft 

copy of any application to be made to a Government Agency in connection with 

the Entitlement Offer, as well as a reasonable opportunity to comment on that 

draft; 
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(l) (information) provide, and procure each of its Related Bodies Corporate to 

provide, Zhongjin Lingnan with all information and data (including confidential 

information prepared for or by Perilya and its Related Bodies Corporate) as 

Zhongjin Lingnan reasonably requests (or as may be required by any Government 

Agency) for the purposes of the Entitlement Offer or in connection with any legal, 

regulatory or administrative proceedings arising out of or in connection with the 

Entitlement Offer; 

(m) (Blue Sky compliance) Perilya will qualify the Offer Securities for offer and sale 

under the securities or Blue Sky laws of such jurisdictions as Zhongjin Lingnan 

reasonably requests and will continue such qualifications in effect so long as 

required for the offering and resale of the Offer Securities; provided that Perilya is 

not required to (i) qualify as a foreign corporation or other entity or as a dealer in 

securities in any such jurisdiction where it would not otherwise be required to so 

qualify, (ii) file any general consent to service of process in any such jurisdiction or 

(iii) subject itself to taxation in any such jurisdiction if it is not otherwise so 

subject. 

8.2 Materiality 

Perilya acknowledges that: 

(a) each of the undertakings given in clause 8.1 is a material term of this Agreement; 

and 

(b) Zhongjin Lingnan is entering into this Agreement in reliance on the undertakings 

in clause 8.1. 

8.3 Undertakings by Zhongjin Lingnan 

Zhongjin Lingnan must immediately notify Perilya upon becoming aware of any breach of 

any warranty or undertaking given by it under this Agreement. 

8.4 Materiality 

Zhongjin Lingnan acknowledges that: 

(a) the undertaking given in clause 8.3 is a material term of this Agreement; and 

(b) Perilya is entering into this Agreement in reliance on the undertaking in clause 8.3. 

9. Fees and Costs 

9.1 Fees 

On the Settlement Date, Perilya must pay Zhongjin Lingnan, in immediately available 

funds, an underwriting fee equal to 2.75% of the Shortfall Securities Proceeds. 

9.2 Costs on Termination 

In the event that the obligations of Zhongjin Lingnan under this Agreement are Terminated 

or the Entitlement Offer does not proceed or is not completed for any reason Perilya shall 

not be obliged to pay Zhongjin Lingnan the fees referred to in clause 9.1, nor shall Perilya 
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be liable for damages or under the indemnities contained in this Agreement for those fees, 

unless the obligation to pay the fee arises before Termination. 

9.3 Set-off 

Zhongjin Lingnan may set-off all amounts payable to it under this clause 9 against any 

payment obligation owed by Zhongjin Lingnan, its Related Bodies Corporate or its 

Affiliates to Perilya (including in relation to the subscription for Offer Securities). 

10. Events of Termination 

10.1 Unqualified termination events 

Zhongjin Lingnan may Terminate by notice in writing to Perilya in accordance with this 

clause 10, at any time before Completion, after Zhongjin Lingnan becomes aware of the 

happening of any one or more of the following events: 

(a) (Zhongjin Lingnan participation in the Entitlement Offer) Zhongjin Lingnan's 

Valid Application for its full Entitlement to Entitlement Offer Securities is amended 

or withdrawn in anyway, or either Zhongjin Lingnan or Perilya announces, or 

Zhongjin Lingnan becomes aware, that such action is to be taken; 

(b) (Zhongjin Lingnan Underwriting Agreement) without the prior written consent 

of Zhongjin Lingnan, Zhongjin Lingnan or Perilya breach any term of, or fail to 

perform any of their respective obligations under, the Zhongjin Lingnan 

Underwriting Agreement, or either Zhongjin Lingnan or Perilya announce, or 

Zhongjin Lingnan becomes aware, that they intend to take such action; 

(c) (Offer Materials) a statement contained in the Offer Materials is or becomes 

misleading or deceptive or likely to mislead or deceive, or the Offer Materials omit 

any information they are required to contain;  

(d) (Entitlement Offer Cleansing Notice) the Entitlement Offer Cleansing Notice is 

Defective, or a Corrective Statement is issued or is required to be issued under the 

Corporations Act (as modified by ASIC Class Order 08/35); 

(e) (correcting notice) Perilya becomes required to give or gives a correcting notice 

under subsection 708AA(10); 

(f) (new circumstance) an obligation arises on Perilya to give ASX a notice in 

accordance with section 708AA(12) of the Corporations Act (as inserted by ASIC 

Class Order 08/35), in relation to a matter that Zhongjin Lingnan reasonably 

considers to be adverse, or a new circumstance that the Zhongjin Lingnan 

reasonably considers to be adverse, arises or becomes known which, if known at 

the time of issue of the ASX Materials and Offer Document would have been 

included in such documents; 

(g) (proceedings) ASIC or any other person proposes to conduct any enquiry, 

investigation or proceedings, or to take any regulatory action or to seek any 

remedy, in connection with the Entitlement Offer or the Offer Materials, or 

publicly foreshadows that it may do so; 
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(h) (Unable to issue Offer Securities) Perilya is prevented from allotting and issuing 

the Offer Securities within the time required by the Timetable, Listing Rules, 

applicable laws, an order of a court of competent jurisdiction or a Government 

Agency; 

(i) (ASX Waiver) ASX withdraws, revokes or amends the ASX Waivers; 

(j) (ASIC Modifications) ASIC withdraws, revokes or amends any ASIC Modifications; 

(k) (future matters) any statement or estimate in the Offer Materials which relates to 

a future matter is or becomes incapable of being met or, in the reasonable opinion 

of Zhongjin Lingnan, unlikely to be met in the projected timeframe; 

(l) (market fall) the S&P/ASX 200 Index of ASX closes at a level that is 15% or more 

below the level at market close on the Business Day immediately prior to the date 

of this Agreement for at least two consecutive Business Days before the Settlement 

Date; 

(m) (zinc price fall) the London Metal Exchange Special High Grade Cash Seller & 

Settlement Price for zinc as published in the Metal Bulletin in London closes at a 

price that is 15% or more below the price at market close on the Business Day 

immediately prior to the date of this Agreement for at least two consecutive 

Business Days before the Settlement Date; 

(n) (lead price fall) the London Metal Exchange Standard Lead Cash Seller & 

Settlement Price for lead as published in the Metal Bulletin in London closes at a 

price that is 15% or more below the price at market close on the Business Day 

immediately prior to the date of this Agreement for at least two consecutive 

Business Days before the Settlement Date; 

(o) (change of law) there is introduced or there is a public announcement of a 

proposal to introduce, into the Parliament of Australia or any State of Australia a 

new law, or the Reserve Bank of Australia, or any Commonwealth or State 

authority, adopts or announces a proposal to adopt a new policy (other than a law 

or policy which has been publicly announced before the date of this Agreement), 

any of which does or is likely to prohibit or regulate the Entitlement Offer, capital 

issues or stock markets in a manner which in the reasonable judgment of Zhongjin 

Lingnan would have a material adverse effect on the ability of Zhongjin Lingnan to 

promote the Entitlement Offer or to enforce contracts to issue or allot the Offer 

Securities or materially adversely affect the taxation treatment of the Offer 

Securities;  

(p) (listing): 

(i) Perilya ceases to be admitted to the official list of ASX or the Securities are 

suspended from official quotation on the ASX (other than a voluntary 

suspension requested by Perilya (with the written consent of Zhongjin 

Lingnan) to facilitate the Entitlement Offer); 

(ii) ASX issues a written statement to Perilya or Zhongjin Lingnan or any of 

their directors, officers, employees or advisors that it will not grant 

permission for the official quotation of the Entitlement Offer Securities; 
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(q) (quotation approvals) approval is refused or not granted, or approval is granted 

subject to conditions other than customary conditions, to the official quotation of 

the Entitlement Offer Securities on ASX on or before 2.00 pm on the Settlement 

Date, or if granted, the approval is subsequently withdrawn, qualified or withheld; 

(r) (notifications) an application is made by ASIC for an order under Part 9.5 of the 

Corporations Act in relation to the Offer Materials or the Entitlement Offer or ASIC 

commences any investigation or hearing under Part 3 of the ASIC Act in relation to 

the Offer Materials or the Entitlement Offer; 

(s) (withdrawal) Perilya withdraws the Entitlement Offer or the Entitlement Offer will 

not otherwise proceed in accordance with this Agreement; 

(t) (market disruption) one of the following occurs: 

(i) a general moratorium on commercial banking activities in Australia, the 

United States or the United Kingdom is declared by the relevant central 

banking authority in any of those countries, or there is a material 

disruption in commercial banking or security settlement or clearance 

services in any of those countries; 

(ii) trading in all securities quoted or listed on ASX, the London Stock 

Exchange or the New York Stock Exchange is suspended or limited in a 

material respect for one day on which that exchange is open for trading or 

substantially all of a trading day; or  

(iii) the occurrence of any other adverse change or adverse disruption to the 

political or economic conditions or financial markets in Australia, the 

United States or the United Kingdom or the international financial markets 

or any change or development involving a prospective adverse change in 

national or international political, economic or financial conditions, 

in either case the effect of which is such as to make it, in the reasonable judgment 

of Zhongjin Lingnan, impractical to promote the Entitlement Offer (or any 

component of the Entitlement Offer) or to enforce contracts to issue and allot the 

Offer Securities;  

(u) (Timetable) any event specified in the Timetable is delayed by more than one 

Business Day without the prior written consent of Zhongjin Lingnan (such consent 

not to be unreasonably withheld or delayed); 

(v) (change in management) a change in the senior management of the Group or in 

the board of directors of Perilya occurs; 

(w) (prosecution) a director of Perilya (in his or her capacity as an officer of a 

company) is charged with an indictable offence or is disqualified from managing a 

company under sections 206B, 206C, 206D, 206E, 206F or 206G of the 

Corporations Act;  

(x) (debt facilities) 

(i) a Group member breaches, or defaults under, any provision, undertaking 

covenant or ratio of a material debt or financing arrangement or any 
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related documentation to which that entity is a party which has a material 

adverse effect on Perilya; or 

(ii) an event of default, potential event of default, review event which gives a 

lender or financier the right to accelerate or require repayment of the debt 

or financing or other similar event occurs under or in respect to any such 

debt or financing arrangement or related documentation; 

(y) (Insolvency) Perilya or a member of the Group is Insolvent or there is an act or 

omission which may result in Perilya or a member of the Group becoming 

Insolvent; or 

(z) (Closing Certificate) A Closing Certificate which is required to be furnished by 

Perilya under this Agreement is not furnished when required. 

10.2 Reasonableness termination events 

Subject to clause 10.3, Zhongjin Lingnan may Terminate by notice in writing to Perilya in 

accordance with this clause 10, at any time before Completion, after Zhongjin Lingnan 

becomes aware of the happening of any one or more of the following events: 

(a) (disclosures) any information supplied by or on behalf of Perilya to Zhongjin 

Lingnan in relation to the Group, or the Entitlement Offer, is misleading or 

deceptive or likely to mislead or deceive; 

(b) (hostilities) hostilities not presently existing commence (whether war has been 

declared or not) or a major escalation in existing hostilities occurs (whether war 

has been declared or not) involving any one or more of the United States, 

Australia, New Zealand, the United Kingdom, any member of the European Union, 

China or Japan or the declaration by any of these countries of a national 

emergency or war or a major terrorist act is perpetrated involving any of those 

countries or any diplomatic, military, commercial or political establishment of any 

of those countries or elsewhere in the world; 

(c) (compliance with regulatory requirements) Perilya, the Entitlement Offer or the 

Offer Materials do not comply with any applicable law or regulatory requirement 

or there is a contravention by Perilya of the Corporations Act, its Constitution, or 

any of the Listing Rules;  

(d) (default) a default by Perilya in the performance of any of its obligations under 

this Agreement occurs;  

(e) (warranties) a warranty or representation contained in this Agreement on the part 

of Perilya is or becomes not true or correct;  

(f) (certificate) any Closing Certificate given under this Agreement by Perilya in 

respect of compliance with its obligations under this Agreement and under the 

Entitlement Offer and the status of the representations and warranties and 

termination events is false, misleading, deceptive or inaccurate (whether by 

omission or otherwise); or 
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(g) (adverse change) any adverse change occurs in the assets, liabilities, financial 

position or performance, profits, losses or prospects of the Group (taken as a 

whole) including: 

(i) any change in the earnings, future prospects or forecasts of the Group 

from those disclosed in the Offer Materials; 

(ii) any change in the assets, liabilities, financial position or performance, 

profits, losses or prospects of the Group from those respectively disclosed 

in the Offer Materials; or 

(h) (regulatory action) any Government Agency commences any enquiry, 

investigation or proceedings or takes a public regulatory action or seeks any 

remedy in relation to the Entitlement Offer or the Offer Materials against Perilya or 

any of its directors in their capacity as a director of Perilya, or announces that it 

intends to take such action. 

10.3 Exercise of rights 

No event specified in clause 10.2 shall entitle Zhongjin Lingnan to exercise its rights to 

terminate its obligations under this Agreement pursuant to clause 10.2 or otherwise 

unless, in the reasonable opinion of Zhongjin Lingnan, the event: 

(a) has, or is likely to have, a material adverse effect on: 

(i) the marketing or promotion, success or settlement of the Entitlement 

Offer; or  

(ii) the performance of the secondary trading market of the Offer Securities at 

any time during the 30-day period following the Trading Date; or 

(b) has given, or could give rise, to a liability of Zhongjin Lingnan under any applicable 

law or regulation or Zhongjin Lingnan being involved in a contravention of 

applicable law or regulation. 

10.4 Claims 

Subject to clause 9.3, nothing contained in this clause 10 shall prejudice or nullify any 

claim for damages or other right which Zhongjin Lingnan or any other Indemnified Party 

may have against Perilya, or which Perilya may have against Zhongjin Lingnan, for or 

arising out of any breach of covenant, warranty or representation or failure to observe or 

perform an obligation under this Agreement. 

10.5 Notification 

Perilya must notify Zhongjin Lingnan in writing immediately after becoming aware that an 

event set out in clause 10.1 or 10.2 has occurred or could occur. 

10.6 Effect of termination 

In the event that Zhongjin Lingnan terminates its obligations under this Agreement 

pursuant to clause 10.1 or 10.2, it shall then be relieved of its obligations under this 

Agreement and shall be entitled to payment and reimbursement in accordance with clause 

9.3. 
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11. Indemnities 

11.1 Indemnity 

Perilya unconditionally and irrevocably undertakes to indemnify and keep indemnified 

each Indemnified Party against, and hold each Indemnified Party harmless from, all Losses 

incurred directly or indirectly arising out of or in connection with the Entitlement Offer or 

the appointment of Zhongjin Lingnan under this Agreement, including: 

(a) (Offer Materials and Publications) any statement in the Offer Materials or a 

Publication being misleading or deceptive or likely to mislead or deceive including 

by omission from the Offer Materials or a Publication. 

(b) (default or misrepresentation) Perilya failing to perform or observe any of its 

obligations under this Agreement or any of the representations and warranties by 

Perilya contained in this Agreement not being true or correct; 

(c) (Entitlement Offer) the distribution of the Offer Materials and the making of the 

Entitlement Offer;  

(d) (announcements) any advertising or publicity of the Entitlement Offer issued with 

the knowledge and consent of Perilya; 

(e) (regulatory) any review, inquiry or investigation undertaken by ASIC, ASX, the 

Australian Taxation Office, any state or territory regulatory office or any other 

regulatory or Government Agency in relation to the Entitlement Offer or the Offer 

Materials; 

(f) (generally) any claim that an Indemnified Party has any liability under any 

applicable law in relation to the Entitlement Offer; and 

(g) (issue) the allotment and issue of the Offer Securities under the Entitlement Offer. 

Each of the paragraphs of this clause 11.1 will be construed independently and no 

paragraph will be limited by implications arising from any other paragraph. 

11.2 Extent of indemnity 

The indemnity in clause 11.1 does not extend to and is not to be taken to be an indemnity 

against Losses of an Indemnified Party to the extent that those Losses are finally judicially 

determined to result primarily from the gross negligence, fraud or wilful misconduct of 

that Indemnified Party. 

11.3 Release 

(a) Perilya agrees that no Claim may be made by it against the Indemnified Parties, and 

Perilya unconditionally and irrevocably releases and discharges each Indemnified 

Party, from any Claim that may be made by it to recover from the Indemnified 

Parties any Losses suffered or incurred by Perilya arising directly or indirectly as a 

result of the participation of that Indemnified Party in the preparation of the Offer 

Materials or in relation to the making of the Entitlement Offer. 
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(b) The release in clause 11.3(a) does not extend to and is not to be taken to be a 

release against Claims or Losses of an Indemnified Party to the extent that those 

Losses are finally judicially determined to result primarily from the gross 

negligence, fraud or wilful misconduct of that Indemnified Party. 

11.4 Notice of potential action 

(a) If any of the Indemnified Parties becomes aware of any suit, action, proceedings, 

claim or demand in respect of which an Indemnified Party wishes to claim for 

indemnification under the indemnity (“Indemnified Claim”) contained under 

clause 11.1, then the relevant person must notify Perilya giving full details so far as 

is practicable.  

(b) Failure on the part of an Indemnified Party to notify Perilya in accordance with 

clause 11.4(a) will not release Perilya from any obligation or liability which it may 

have pursuant to this Agreement except that such liability will be reduced in 

relation to that Indemnified Party to the extent to which the amount the subject of 

the indemnity under clause 11.1 has materially increased as a result of the failure 

to so notify. 

11.5 Conduct of proceedings 

(a) Perilya is, subject to clause 11.7, entitled to defend or to institute legal or other 

proceedings of the type referred to in clause 11.4 and to have those proceedings 

conducted under the sole management and control of Perilya provided that: 

(i) Perilya diligently pursues or defends any such proceedings; 

(ii) Zhongjin Lingnan has the right to information, consultation and 

representation concerning the development and defence of any litigation 

or threatened litigation; 

(iii) no admission of liability or compromise whatsoever in connection with the 

claim or action may take place without the prior written consent of 

Zhongjin Lingnan (such consent not to be unreasonably withheld); and 

(iv) Zhongjin Lingnan or the appropriate Indemnified Party has the right at any 

time to re-assume the defence of any claim or action assumed by Perilya. 

(b) In the event that Zhongjin Lingnan or an Indemnified Party assumes or re-assumes 

the defence of any claim or proceedings (a Reassumed Claim):  

(i) it will have sole conduct of any proceedings or dispute that may arise and 

absolute discretion with respect to the progress, negotiation and 

settlement (if any) of any such proceedings or disputes; 

(ii) the indemnity given by Perilya under clause 11.1 will not apply in respect 

of any additional Losses which result from the assumption or reassumption 

by the Indemnified Party of the defence of that Claim or proceedings; and 

(iii) Perilya must: 

(A) render all reasonable assistance and cooperation to the 

Indemnified Party in the conduct of any Reassumed Claim; and 
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(B) do anything reasonably necessary or desirable to ensure that the 

Indemnified Party is subrogated to and enjoys the benefits of the 

rights of Perilya in relation to any cross claims. 

(c) Without in any way limiting clause 11.1, if Perilya initiates, defends or takes over 

any proceedings as described in clause 11.5(a), it must, subject to clause 11.2 

indemnify the Indemnified Parties who are parties to, or the subject of, the 

proceedings, in respect of all Losses incurred by those Indemnified Parties in 

respect of the proceedings up to and including the date on which Perilya takes 

over the proceedings. 

11.6 Obligations of Indemnified Party 

Each Indemnified Party, subject only to clauses 11.5(a)(iv) and 11.7, is required, and 

Zhongjin Lingnan must take reasonable steps to cause its associated Indemnified Parties: 

(a) to take such reasonable action as Perilya requests to avoid, dispute, resist, appeal, 

compromise or defend the Indemnified Claim or any adjudication in respect of it; 

(b) not to settle or compromise any Indemnified Claim without the prior written 

consent of Perilya; 

(c) to give all reasonable assistance and co-operation to Perilya in the conduct of any 

Indemnified Claim; and 

(d) to do those things reasonably necessary or desirable to ensure that Perilya is 

subrogated to and enjoys the benefit of the rights of the Indemnified Parties in 

relation to any cross claim and to render such assistance as may be reasonably 

requested by Perilya for that purpose, 

and the indemnity in clause 11.1 will not extend to an Indemnified Party, subject to clause 

11.7, to the extent that any additional Loss is caused by that Indemnified Party materially 

failing to comply with the terms of this clause 11.6 in excess of the Losses that would 

otherwise be the subject of the indemnity in clause 11.1. 

11.7 Conditions to Indemnified Parties’ obligations 

(a) The Indemnified Parties are under no obligation under clause 11.6, nor are the 

terms of clause 11.5 to apply, unless, at the time at which Perilya requests any of 

the Indemnified Parties to take any action, Perilya irrevocably and unconditionally 

agrees in a form acceptable to the Indemnified Party, acting reasonably, to 

indemnify those Indemnified Parties against all Costs incurred by or awarded 

against the Indemnified Parties in taking the action required, as and when they fall 

due, including legal costs and disbursements of their lawyers on a full indemnity 

basis and the cost of any involvement of any officers of Zhongjin Lingnan at normal 

commercial rates. 

(b) An Indemnified Party is under no obligation to take or refrain from taking action 

under clause 11.6 if to do so would in the reasonable opinion of the Indemnified 

Party, lead to a risk of damage to its reputation or standing or that of Zhongjin 

Lingnan. 
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11.8 Separate representation 

(a) Notwithstanding anything to the contrary in this clause 11, an Indemnified Party 

will be entitled at its election to be separately represented in relation to any 

proceeding arising pursuant to this clause 11 where Perilya has the conduct of the 

proceeding in any of the following circumstances:   

(i) without prejudice to its right of indemnity under clause 11.1, if a conflict 

arises for legal counsel chosen by Perilya or between the interests of 

Perilya and the interests of the Indemnified Party; or 

(ii) where there may be legal defences, which have a reasonable prospect of 

success based on competent legal advice, available to the Indemnified 

Party that are different from or additional to those available to Perilya or 

another Indemnified Party represented by such legal counsel and the 

counsel appointed by Perilya does not put on and pursue those defences 

on behalf of the Indemnified Party to the reasonable satisfaction of such 

Indemnified Party; or 

(iii) if the Indemnified Party reasonably believes it desirable to do so in order 

to protect the Indemnified Party's reputation or standing,  

and, for the avoidance of doubt, to be indemnified in each case for the costs and 

expenses of such representation under clause 11.1; or  

(iv) in any other circumstance, at its own cost (except where Perilya consents 

in writing to bear such costs and expenses). 

(b) Nothing in clause 11.8(a) affects the obligation of Perilya to bear those Losses that 

are the subject of clause 11.5(b)(ii). 

11.9 Contractual contribution 

If for any reason the indemnities contained in this clause 11 are unavailable or insufficient 

to fully indemnify any Indemnified Party against any Loss against which the Indemnified 

Party is stated to be indemnified under this clause 11 (other than as a result of the 

operation of clause 11.2), then Perilya agrees to contribute to the relevant Loss in 

accordance with this clause 11.9 to clause 11.13, in all cases to the maximum extent 

allowable by law. 

11.10 Proportional contribution 

The respective proportional contribution of Perilya and the Indemnified Parties in relation 

to the relevant Loss will be as agreed by Perilya and the Indemnified Parties (and failing 

agreement as determined by a court of competent jurisdiction) having regard to the 

participation in, instigation of or other involvement of Perilya on the one hand (in relation 

to the proportional contribution of Perilya) and the Indemnified Parties on the other hand 

(in relation to the proportional contribution of the Indemnified Parties) in the act 

complained of.  Without limiting the generality of this clause 11.10, regard must be had to 

the Indemnified Parties and Perilya’s relative intent, knowledge, access to information and 

opportunity to correct any untrue statement or omission. 
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11.11 No excess contribution 

Perilya agrees with the Indemnified Parties that the Indemnified Parties will not be 

required to contribute under clause 11.10 to any Claim or Cost an aggregate amount 

exceeding the aggregate commission and fees paid to Zhongjin Lingnan by Perilya under 

this Agreement. 

11.12 Limit on contribution 

Zhongjin Lingnan acknowledges that Perilya may enter into arrangements which limit the 

extent to which Perilya may claim against any third party or third parties in connection 

with the Entitlement Offer (a Relevant Limitation).  Where any damage or loss is suffered 

by Perilya for which Zhongjin Lingnan would otherwise be liable to Perilya with any third 

party or third parties, the extent to which such loss will be recoverable by Perilya from 

Zhongjin Lingnan will: 

(a) be limited so as to be in proportion to the contribution of Zhongjin Lingnan to the 

overall fault for such damage or loss, as agreed between the parties or, in the 

absence of agreement, as finally determined by a court of competent jurisdiction; 

and 

(b) be no more than it would have been had any Relevant Limitation not been agreed 

to by Perilya. 

The degree to which Zhongjin Lingnan may rely on the work of any such third party will be 

unaffected by any Relevant Limitation. 

11.13 Reimbursement by Group 

Subject to complying with this clause 11, if an Indemnified Party pays an amount in 

relation to a Loss where it is entitled to contribution from a member of the Group under 

this clause 11 Perilya agrees to promptly reimburse the Indemnified Party for that amount. 

11.14 Reimbursement by Indemnified Party 

Subject to complying with this clause 11, if Perilya pays an amount in relation to a Loss 

where it is entitled to contribution from the Indemnified Parties under this clause 11 the 

Indemnified Parties must promptly reimburse Perilya for that amount. 

11.15 Preservation of rights 

Subject to clause 11.2, the rights of an Indemnified Party in respect of this clause 11 will 

not in any way be prejudiced or affected by: 

(a) any approval given by that party in relation to any of the Offer Materials; 

(b) any consent to be named in the Offer Materials; 

(c) any knowledge (actual or constructive) acquired after the date of this Agreement of 

any failure by Perilya to perform or observe any of its obligations under this 

Agreement; 

(d) any Termination by Zhongjin Lingnan; 
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(e) the expiry of this Agreement; 

(f) any inaccuracy in any representation or warranty made by Perilya under this 

Agreement; or 

(g) any other fact, matter or thing (other than an express waiver) which might 

otherwise constitute a waiver of or in any way prejudice or affect any right of an 

Indemnified Party. 

11.16 Benefits of indemnity 

Each Indemnified Party, whether or not a party to this Agreement, will be entitled to the 

benefit of this clause 11 and this clause 11 is entered into and may be enforced on that 

Indemnified Party’s behalf by Zhongjin Lingnan. 

11.17 Independent indemnities 

(a) The indemnities in this Agreement are continuing obligations, independent from 

the other obligations of Perilya under this Agreement and continue after this 

Agreement ends.   

(b) It is not necessary for a party to incur expense or make payment before enforcing a 

right of indemnity under this Agreement. 

12. Advertising and Publications 

12.1 Promotion of Entitlement Offer 

Perilya must at its own cost provide such assistance in connection with the promotion, 

advertising and marketing of the Entitlement Offer as is reasonably required by Zhongjin 

Lingnan from time to time.  Subject to clause 4.3, the content and other details of any 

Publication must be agreed to by Zhongjin Lingnan (acting reasonably) prior to any 

statement or release and must be issued in compliance with this Agreement. 

12.2 Responsibility for promotion 

Perilya is fully and solely responsible for: 

(a) the contents of the Offer Materials; and 

(b) all announcements and disclosures in respect of the Entitlement Offer which have 

been agreed between Perilya and Zhongjin Lingnan. 

12.3 Offer Materials 

Perilya acknowledges, subject to the Corporations Act and any applicable law, Zhongjin 

Lingnan is not responsible for the form and content of the Offer Materials. 
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13. Goods and services tax (GST)  

13.1 Definitions 

Words or terms used in this clause 13 which have a defined meaning in the A New Tax 

System (Goods and Services Tax) Act 1999 (Cth) have the same meaning in this clause. 

13.2 Amounts exclusive of GST 

Unless otherwise expressly stated, all amounts or consideration to be provided under or in 

accordance with this Agreement are expressed exclusive of GST. 

13.3 Supply subject to GST 

If Zhongjin Lingnan, or the representative member of a GST group of which it is a member, 

is or becomes liable to pay an amount of GST in respect of any supply under or in 

connection with this Agreement (including, without limitation, the supply of any Services) 

made to Perilya, then, in addition to any fee or other amount or consideration payable to 

Zhongjin Lingnan in respect of the supply, Zhongjin Lingnan is entitled to be paid an 

additional amount on account of GST equal to the GST that Zhongjin Lingnan, or the 

representative member of a GST group of which it is a member, has become liable to pay 

in respect of the supply on delivery of a tax invoice in respect of that supply. 

13.4 GST on claims and expenses 

Without limiting the operation of clause 13.3 if a party has a claim under or in connection 

with this Agreement for a cost or expense on which that party must pay GST, the claim is 

for the cost or expense plus all GST except any GST for which that party, or the 

representative member of a GST group of which that party is a member, is entitled to an 

input tax credit. 

13.5 Adjustment of additional amount 

If at any time an adjustment of GST arises in connection with any supply made under or in 

connection with this Agreement by Zhongjin Lingnan to Perilya, a corresponding 

adjustment to the additional amount referred to in clause 13.3 must be made between 

Zhongjin Lingnan and Perilya and any payment necessary to give effect to the adjustment 

must be made.  In addition, Zhongjin Lingnan must provide an adjustment note to Perilya 

no later than 7 days after becoming aware of the adjustment or any payment being 

required to be made by Perilya. 

13.6 GST treatment of payments to Zhongjin Lingnan 

(a) The parties agree and acknowledge that: 

(i) the supplies made by Zhongjin Lingnan under this Agreement in 

consideration of the management fees referred to in clause 9.1(a) are 

taxable supplies that are subject to GST; and 

(ii) the supplies made by Zhongjin Lingnan under this Agreement in 

consideration of the underwriting fees referred to in clause 9.1(b) are 

financial supplies which are input taxed and not subject to GST. 



Underwriting Agreement 

 

 
 

 Page 36
 

(b) Notwithstanding the agreement of the parties as set out in clause 13.6(a) above, if 

the Australian Taxation Office, a court or a tribunal determines that the supplies 

made by Zhongjin Lingnan in consideration of the underwriting fees are taxable 

supplies, clause 13.3 shall apply in respect of those supplies on the basis that the 

additional amount payable under that clause is due within 14 days of Perilya 

receiving a tax invoice from Zhongjin Lingnan. 

14. Not used 

 

15. Notices 

15.1 All Notices 

Any notice, demand, consent or other communication (a Notice) given or made under this 

Agreement, (unless it is given or made under clause 15.2): 

(a) must be in writing and signed by a person duly authorised by the sender; 

(b) must be delivered to the intended recipient by prepaid post (if posted to an 

address in another country, by registered airmail) or by hand or fax to the address 

or fax number below or the address or fax number last notified by the intended 

recipient to the sender: 

(i) to Perilya: Perilya Limited 

First Floor, Building E 

661 Newcastle Street 

Leederville WA 6007 

Attention: Company Secretary 

Fax No: +61 8 6330 1099 

(ii) to Zhongjin Lingnan:  

(c) will be taken to be duly given or made: 

(i) in the case of delivery in person, when delivered; 

(ii) in the case of delivery by post, two business days after the date of posting 

(if posted to an address in the same country) or seven business days after 

the date of posting (if posted to an address in another country); and 

(iii) in the case of fax, on receipt by the sender of a transmission control report 

from the despatching machine showing the relevant number of pages and 

the correct destination fax number or name of recipient and indicating that 

the transmission has been made without error, 

but if the result is that a Notice would be taken to be given or made on a day that is 

not a business day in the place to which the Notice is sent or is later than 5.00 pm 

(local time) it will be taken to have been duly given or made at the start of business 

on the next business day in that place. 
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15.2 Notices sent by email 

Any Notice given or made under this Agreement may also be sent by email if: 

(a) the Notice is sent by a person clearly authorised by the sender; 

(b) the Notice is sent to the email address last notified by the intended recipient to the 

sender; and 

(c) the sender keeps an electronic or a printed copy of the Notice sent. 

15.3 Receipt of Notices sent by email 

A Notice sent under clause 15.2 will be taken to be duly given or made on the first to occur 

of: 

(a) receipt by the sender of an email acknowledgement from the recipient’s 

information system showing that the Notice has been delivered to the email 

address stated above; 

(b) the time that the Notice enters an information system which is under the control of 

the recipient; and 

(c) the time that the Notice is first opened or read by an employee or officer of the 

recipient,  

but if the result is that a Notice would be taken to be given or made on a day that is not a 

business day in the place to which the Notice is sent or is later than 5.00 pm (local time) it 

will be taken to have been duly given or made at the start of business on the next business 

day in that place. 

16. Entire Agreement 

This Agreement contains the entire agreement between the parties with respect to its 

subject matter.  It sets out the only conduct relied on by the parties and supersedes all 

earlier conduct and prior agreements and understandings between the parties in 

connection with its subject matter. 

17. Amendment 

This Agreement may be amended only by another agreement executed by all the parties to 

this Agreement.  This Agreement may be amended by the parties (including in a manner 

that adversely affects the interests of the Indemnified Parties) without obtaining the 

consent of the Indemnified Parties. 

18. Assignment 

No party to this Agreement can assign, charge, encumber or otherwise deal with any of its 

rights or obligations under this Agreement, or attempt or purport to do so, without the 

prior consent of each of the other parties to this Agreement. 
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19. No Waiver 

A failure to exercise or a delay in exercising any right, power or remedy under this 

Agreement does not operate as a waiver.  A single or partial exercise or waiver of the 

exercise of any right, power or remedy does not preclude any other or further exercise of 

that or any other right, power or remedy.  A waiver is not valid or binding on the party 

granting that waiver unless made in writing. 

20. No liability for loss 

A party is not liable for loss caused by the exercise or attempted exercise of, failure to 

exercise, or delay in exercising a right or remedy under this Agreement. 

21. Remedies cumulative 

The rights and remedies provided in this Agreement are in addition to other rights and 

remedies given by law independently of this Agreement. 

22. Enforceability 

For the purpose of this Agreement, Zhongjin Lingnan is taken to be acting as agent and 

trustee on behalf of and for the benefit of all Indemnified Parties and all of those persons 

are to this extent taken to be parties to this Agreement. 

23. Severability 

If the whole or any part of a provision of this Agreement is void, unenforceable or illegal in 

a jurisdiction it is severed for that jurisdiction and the remainder of this Agreement has full 

force and effect and the validity or enforceability of that provision in any other jurisdiction 

is not affected, save that this clause has no effect if the severance alters the basic nature of 

this Agreement or is contrary to public policy. 

24. Further Assurances 

Each party must do anything necessary (including executing agreements and documents) 

to give full effect to this Agreement and the transactions contemplated by it. 

25. No Merger 

The rights and obligations of the parties will not merge on the completion of any 

transaction contemplated by this Agreement.  They will survive the execution and delivery 

of any assignment or other document entered into for the purpose of implementing a 

transaction. 



Underwriting Agreement 

 

 
 

 Page 39
 

26. Authorised Signatories 

Each person who executes this Agreement on behalf of a party declares that he or she is 

not aware of any fact or circumstance that might affect his or her authority to do so. 

27. Counterparts 

This Agreement may be executed in any number of counterparts.  All counterparts together 

will be taken to constitute one instrument. 

28. Governing Law and Jurisdiction 

This Agreement is governed by the laws of New South Wales.  Each party submits to the 

exclusive jurisdiction of courts exercising jurisdiction there with respect to any legal action 

or proceedings arising out of or in connection with or in any way related to this Agreement 

or its subject matter, and waives any right to object to the venue or to claim that those 

courts are an inconvenient forum or that the courts or another place are a more 

appropriate forum. 
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Schedule 1 – Timetable 
 

EVENT DATE 

Launch Date - announcement of Entitlement Offer Tuesday, 17 November 2009 

Entitlement Offer Cleansing Notice and Appendix 3B lodged with ASX Tuesday, 17 November 2009 

Offer Document lodged with ASX Tuesday, 17 November 2009 

“Ex” Date Thursday, 19 November 2009 

Record Date Wednesday, 25 November 

2009 

Despatch Date - despatch of Offer Document and Entitlement and 

Acceptance Form 

Friday, 27 November 2009 

Opening Date – Entitlement Offer opens for receipt of Valid Applications Friday, 27 November 2009 

Closing Date - Entitlement Offer closes for receipt of Valid Applications Monday, 14 December 2009 

Shortfall Notification Date Thursday, 17 December 2009 

Settlement Date Monday, 21 December 2009 

Allotment Date Tuesday, 22 December 2009 

Trading Date Wednesday, 23 December 

2009 

Despatch date of holding statements Thursday, 24 December 2009 

 






